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THE HECKLER'S VETO: A REEXAMINATION
RUTH MCGAFFEY*
INTRODUCTION
In the late nineteenth century, members of the Salvation Army
were arrested on the charge of disorderly conduct after a "Skeleton
Army" had broken up their street parade.' In 1938, labor organiz-
ers were denied a permit to speak in New Jersey because there was
threatened disorder on the part of opposing groups.2 In 1946, the
mayor of a small Iowa city set up roadblocks to prevent Jehovah's
Witnesses from conducting a religious meeting in a. city park be-
cause citizens had threatened to disrupt the meeting.3 In 1958, the
city officials of Little Rock, Arkansas, asked permission to delay
integration of the public schools because white sentiment was con-
sidered dangerous to public order.' A decade later the Chicago
police demanded that demonstrators disperse in order to prevent
what they feared might become a riot when comedian Dick Gre-
gory marched into the neighborhood of Mayor Richard Daley to
protest racial segregation, even though the demonstrators them-
selves had been completely peaceful.5 And finally in 1972 a district
court in Texas held that the flag desecration portion of the Texas
Penal Code was a valid exercise of the police power of the state to
prevent the violence which would naturally result from public in-
dignities perpetrated on the national emblem.'
In each of these instances the underlying question was the
same. That question, perhaps one of the most difficult to be faced
by our society, was: To what extent shall the actions of a hostile
audience be allowed to interfere with the exercise of constitutional
rights? The issue has usually arisen when an unpopular minority
has insisted upon exercising its rights in spite of the probable oppo-
sition of the majority of the community. Those minority groups
have been religious, such as the Salvation Army or the Jehovah's
Witnesses, labor or socialist, occasionally racist, and in the last
decades have been racial minorities or anti-war protesters. In each
case the situation has involved an individual or group intent on
* B.A. St. Olaf College; M.A. University of Nebraska; Ph.D. Northwestern University;
Associate Professor at University of Wisconsin-Milwaukee in Communication and the
Law.
I. Beatty v. Gilbanks, [1882] 9 Q.B.D. 308.
2. Committee for Industrial Organization v. Hague, 25 F. Supp. 127 (D.N.J. 1938).
3. Sellers v. Johnson, 69 F. Supp. 778 (S.D. Ia. 1946).
4. Cooper v. Aaron, 358 U.S. 1 (1958).
5. Gregory v. Chicago, 394 U.S. 111 (1969).
6. Jones v. Wade, 338 F. Supp. 441 (N.D. Tex. 1972).
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exercising First Amendment Rights, an opposing group intent on
expressing opposition, and law enforcement officials who must
resolve the situation. That situation does not present a simple prob-
lem. Harry Kalven ha expressed it in this manner:
The problem is a genuine puzzle either way it is decided. If the
police can silence the speaker, the law in effect acknowledges a
veto power in hecklers who can, by being hostile enough, get the
law to silence any speaker of whom they do not approve. But the
opposing view, that the police must go down with the speaker,
has its obvious difficulties.7
The impression given by much of the literature in this area is
that the courts have decided in favor of the speaker and have often
reversed action taken by law enforcement officials against those
speakers and demonstrators. To an extent that is true. However,
as Professor Robert M. O'Neil has said:
The ultimate issue has never been decided in any court. That is,
if the speaker is perfectly willing to risk injury or even death, as
the price of going on, do the police have the power to protect him
by cutting him off when they cannot insure his safety by control-
ling the crowd?'
Or, as Professor Franklyn Haiman has suggested, should they
protect the speaker even if it means calling out the national guard
or any other military force?9 This essay will discuss the importance
of facing the issue directly, and the difficulties inherent in solving
it. Both of these problems will be illustrated by discussing the
historical development of the answer to the hostile audience
problem.
The early background of the problem is made unusually con-
fusing because, while the courts have often decided in favor of
protecting individual speakers, both legislatures and courts have
agreed that possible violent audience reaction is a justifiable ra-
tionale for certain laws, particularly those relating to protection of
national symbols.'" Thus while in each of the cases used to intro-
7. H. KALVEN, THE NEGRO AND THE FIRST AMENDMENT 140 (1965).
8. R. O'NEIL, FREE SPEECH, RESPONSIBLE COMMUNICATION UNDER LAW 41 (1972).
9. F. Haiman, The Rhetoric of the Streets: Some Legal and Ethical Considerations, 53
QUARTERLY JOURNAL OF SPEECH 99-114 (1967).
10. Board of Education v. Barnette, 319 U.S. 624 (1943); Stromberg v. California, 283
U.S. 359 (1931); Halter v. Nebraska, 205 U.S. 34 (1907); Hinton v. State, 223 Ga. 174,
154 S.E.2d 246 (1967); People v. Van Roosen, 13 Ill. 2d 68, 147 N.E.2d 327 (1958); State
v. Peacock, 138 Me. 339, 25 A.2d 491 (1942); Commonwealth v. Karvonen, 219 Mass. 30,
106 N.E. 556 (1914); People v. Burman, 154 Mich. 150, 117 N.W. 589 (1908); Ruhstrat v.
People, 185 III. 133, 57 N.E. 41 (1900). See also, Z. CHAFEE, FREE SPEECH IN THE UNITED
STATES 159 (1969) [hereinafter cited as CHAFEE].
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duce this essay, the court upheld the rights of a speaker, a district
court also justified upholding a law limiting symbolic expression
on the grounds of possible reaction of a hostile audience."
The Hostile Audience and the Courts
In perhaps the earliest case on the subject, the law enforcement
officials decided in favor of the hostile audience and against free-
dom of expression. In this English case, however, the court re-
versed the action of the local court. 2 Using this case as support,
Dicey's Introduction to the Study of the Law of the Constitution,
published in 1897, stated:
• . . no meeting which would not otherwise be illegal becomes
unlawful because it will excite opposition which is itself unlaw-
ful, and thus will indirectly lead to a breach of the peace. The
plain principle is that A's right to do a lawful act, namely walk
down the High Street, cannot be diminished by X's threat to do
an unlawful act, namely to knock A down. 3
In April of 1970, the United States Supreme Court upset the con-
viction of several anti-war protesters on the grounds that they may
have been convicted because of the unfriendly reaction of onlook-
ers. The Court stated, quoting Street v. New York, 394 U.S. 576,
592 (1969):
• . . "[I]t is firmly settled that under our Constitution the public
expression of ideas are themselves offensive to some of their
hearers," . . . or simply because bystanders object to peaceful
and orderly demonstrations."
These two examples give the impression that the courts, at
least, have always been on the side of freedom of expression. That
is not true. A description of the historical development of the
attempts to answer the problem posed by the hostile audience will
indicate that the position of the courts has not been consistent.
This judicial struggle with the problem illustrates the fact that
the courts in this country are reflections of our society. Problems
1I. Jones v. Wade, supra note 6.
12. In Beatty v. Gilbanks, supra note 1, at 314, the judge ruled:
What has happened here is that an unlawful organization has assumed to itself the
right to prevent the appellants [The Salvation Army] and others from lawfully
assembling together, and the finding of the justices amounts to this, that a man may
be convicted for doing a lawful act if he knows that his doing it may cause another
to do an unlawful act. There is no authority for such a proposition, ...
13. A.V. DICEY, INTRODUCTION TO THE STUDY OF THE LAW OF THE CONSTITUTION
261-62 (1897).
14. Bachellar v. Maryland, 397 U.S. 564, 567 (1970).
19731
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which divide our society tend also to divide the courts. There is a
clear ambivalence in this nation between the desire for individual
freedom and the wish for law and order. When those two interests
come into conflict, our population becomes divided. The same
division occurs within our judicial system.
A second factor which may affect the development of this area
of law is the extreme difficulty of putting the guarantees of the
Constitution into concrete language. The difficulty in getting sev-
eral justices to agree on standards to be applied is great. However,
when these standards must be made concrete enough to be under-
stood and applied by local judges and local law enforcement offi-
cials, the problem is magnified. This same ambiguity of language
could be expected to make the application of judicial precedent
quite variable according to which way an individual judge chooses
to interpret the language of a previous decision. Arriving at con-
crete, workable standards proves especially difficult when part of
the law from which a concept is developed is the common law
tradition of right of assembly, and the common law crime of
breach of the peace, while a second part is statutory law, and a
third part is constitutional interpretation.
Early Development
The right of assembly was assumed to exist as a common law
right prior to the Constitution. According to judicial theory prior
to 1925, the Constitution did not protect that right from infringe-
ment by the states. The states were assumed to have the obligation
to maintain public order and tranquillity. In order to secure that
tranquillity, they could either pass laws providing for means of
punishing those who violated public order, or they could employ
common law offenses such as unlawful assembly or breach of the
peace. Even statutes used these common law definitions as a basis
for convictions. The common law definition of breach of the peace
included "a violation of public order, a disturbance of the public
tranquillity, by any act or conduct inciting to violence, or tending
to provoke or excite others to break the peace."' 5 This definition
suggested that anything or anyone who deliberately or unintention-
ally aroused the hostility of someone else, was responsible for the
second party's actions. It was a logical consequence then, to write
laws forbidding certain behavior which might have that effect. The
laws forbidding display of flags on advertising or display of red
15. People v. Johnson, 86 Mich. 175, __, 48 N.W. 870 (1891).
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flags were justified on that basis.' This tendency to prohibit by
statute any activity which it was thought would arouse unlawful
activity in others was evident during World War I. Some of the
Espionage Act prosecutions were decided on that basis. In Gilbert
v. Minnesota,17 the United States Supreme Court ruled that Gil-
bert could be convicted because his audience was disorderly and
hostile.
One of the earliest United States cases which did not consider
that the State's interest in order could be used to prohibit activity
which might arouse some kind of hostility was Dearborn Publish-
ing Company v. Fitzgerald,s decided by the United States District
Court for Northern Ohio in 1921. The Dearborn Publishing Com-
pany published an anti-Jewish newspaper. The police department
insisted that, while the paper could be sold in stores and on news-
stands, it could not be peddled on the streets. The police depart-
ment contended that sales on the streets would tend to cause disor-
der. The publishing company sought an injunction to prevent this
restraint of their sales. The court granted the injunction.
A second case in which a judge took substantially the same
position occurred thirteen years later in New Jersey. That state was
not notably liberal in its policy toward public speakers. 9 However,
a decision in 1934 indicated that all judges were not in favor of the
common New Jersey practice. The case in point was American
16. See authorities cited at note 10 supra.
17. 254 U.S. 325 (1920). Justice McKenna wrote:
Gilbert's remarks were made in a public meeting. They were resented by his auditors.
There were protesting interruptions, also accusations and threats against him, disor-
der and intimations of violence, and such is not an uncommon experience. On such
occasions feeling usually runs high and is impetuous; there is a prompting to violence
and when violence is once yielded to, before it can be quelled, tragedies may be
enacted. To preclude such result or danger of it is a proper exercise of the police
power of the state.
Id. at 331-32.
18. 271 F. 479 (N.D. Ohio 1921). The court stated:
The affidavits conclusively show that no disorder or excitement was created on the
streets by the sales in question. Nothing appears to indicate who were or might be
excited by its sale to break the peace. It would be a libel, it seems to me, on the people
of the Jewish race to assume that they are imbued with such a spirit of lawlessness.
If it be assumed that the article might tend to excite others to breaches of peace
against people of the Jewish race, the reply is plain. It is the duty of all officials
charged with preserving the peace to suppress firmly and promptly all persons guilty
of disturbing it, and not to forbid innocent persons to exercise their lawful and equal
rights.
Id. at 483.
19. Hague v. CIO, 307 U.S. 496 (1939); Thomas v. Casey, 121 N.J.L. 185, 1 A.2d 866
(1938); CHAFEE, supra note 10, at 422.
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League of Friends of New Germany v. Eastmead.0 The American
League had been denied a permit to hold a public meeting. In
affirming their right to hold such a meeting, Judge Bigelow of the
Court of Chancery of New Jersey said:
The defendants say, in effect, that if the meeting takes place
speeches will be made extolling the present government of Ger-
many and advocating measures to abridge the rights of Jews in
the United States; that Jews will thereby be incited to riot; and
that defendants forbade the meeting in order to avert disorder
and possible bloodshed. The explanation does not, in a legal
sense, excuse defendants. Our law does not prohibit the public
expression of unpopular views. . . . If lawless elements in the
community instead of ignoring such propaganda, or meeting it
by sound argument, resort to riot, it is the duty of police to
protect the lawful assemblage and to repress those who unlaw-
fully attack it.2
An apparently more typical case for New Jersey, however, was
decided by the Supreme Court of that state in 1938. The case
resulted from an attempt by Norman Thomas to compel the au-
thorities of Jersey City to allow him to speak in that city.22 One of
the judge's statements makes it clear why the attorneys in the case
of Hague v. CIO decided to try the federal courts. 23 His conclu-
sion was:
Often a public speaker is subjected to rough handling even in this
country. When opposition to a speaker's views run [sic) high, no
reason exists for subjecting the speaker and innocent bystanders
to dangers of assault.24
It will be recalled that the officials of Jersey City consistently
refused permission to speak if those officials could find any possi-
ble threat of disorder. They apparently had no difficulty finding
20. 116 N.J.L. 487, 174 A. 156 (1934).
21. Id. at - 174 A. at 157.
22. Thomas v. Casey, supra note 19.
23. That statement was:
The Director of Public Safety knows the temper of the people he serves. The record
indicates that many citizens have strongly protested against the use of the public
highways for a demonstration by the Socialist Party. Veteran organizations have
filed petitions of protest. That the police could quell any disorder is no reason to
grant a permit which might lead to disorder and a possible injury to innocent persons.
The public are entitled to their tranquillity, and the discretion to issue the permit in
question is vested in the chosen representatives of the city.
121 N.J.L. at __, I A.2d at 870.
24. Id. at , I A.2d at 871.
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such excuses to withhold permits from labor organizers. The Con-
gress for Industrial Organization challenged this practice in the
federal courts.
The case of Hague v. CIO was heard by three different courts.
These courts handled the hostile audience issue differently. The
most conservativ-e method was used by the district court. The
Judge indicated in his opinion that, if there were substantial evi-
dence that a particular speaker had caused disorder in a similar
situation, he might be required to submit his speech for prior cen-
sorship or be bound over to keep the peace.
That method of handling the hostile audience problem aroused
some comment. One writer noted:
If fears, based on past experience, that the audience might in-
dulge in breaches of the peace, are to be enough to warrant
repressive action by the authorities, then all the plaintiff's oppo-
nents would need to do to destroy its constitutional rights would
be to hire some thugs to create a disturbance every time plaintiff
held a public meeting. Plaintiff should be required to hold orderly
meetings itself, but it should not be responsible for the actions
of others present. That is the function of the police, and indeed
it is their duty to afford protection against disturbances of this
kind.21
Another author suggested that it was questionable whether possi-
ble reaction or disturbance should ever be a reason for prohibiting
the right of public assemblyY
After the district court had handed down its decision in the
Hague case, the Bill of Rights Committee of the American Bar
Association entered the arena. The Committee in its brief dis-
cussed the problem of disorder and the hostile audience. In his
preliminary discussion of the arguments to be used, Professor Cha-
fee indicated that there were three alternative answers to the prob-
lem. The first was to charge local officials with the safety of the
city and give them final power to judge whether or not there is
sufficient danger to make public meetings undesirable. The second
alternative was just the opposite. In that case a decision is- made
that a permit cannot be refused to law-abiding persons regardless
of how well-founded the apprehension of disorder. The third alter-
25. CIO v. Hague, 25 F. Supp. 127, 146 (D.N.J. 1938).
26. Comment, Constitutional Law-Freedom of the Press-Freedom of Speech and
Assembly-Police Power, 37 MICH. L. REV. 612 (1939).
27. Recent Cases, Constitutional Law-Freedom of Speech-Injunction Granted
Against Refusing to Permit Meetings in Public Parks, 52 HARv. L. REV. 321 (1938).
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native allows public officials to prohibit a proposed meeting, but
only if there is a clear and present danger of serious disorder.28 This
third alternative had been the one selected by the district court. The
Bill of Rights Committee felt that perhaps it was advisable for
local officials to have some power to disallow meetings when there
was a genuine fear of serious disorder. However, that selective
power would have to be administered fairly and without discrimi-
nation against unpopular persons or groups.
The brief also included a long discussion of disorder caused by
opponents of the speaker and concluded with the argument that,
if such disorder were to prevent a speaker from speaking, freedom
of speech could always be abridged by a few determined hostile
people. The brief added:
"Surely a speaker ought not to be suppressed because his oppo-
nents propose to use violence. It is they who should suffer for
their lawlessness, not he. Let the threateners be arrested for as-
sault, or at least put under bonds to keep the peace."29
The circuit court and the Supreme Court held that the Jersey
City ordinance was void on its face. Both decisions indicated that,
not only could permits not be refused because of supposed threats
of disorder, but also that police protection must be provided for
speakers. The only objection to this point of view was raised by
Justice McReynolds in his dissenting opinion:
: * .The District Court should have refused to interfere by in-
junction with the essential rights of the municipality to control
its own parks and streets. Wise management of such intimate
local affairs, generally at least, is beyond the competency of
federal courts, and essays in that direction should be avoided."
The Hague decisions gave strong support to the premise that
threats of disorder could not be used to excuse the prior restraint
of a speaker. It did not, however, give any guidelines for the situa-
tion when a speaker had begun to speak and there was threatened
or actual disorder from a hostile audience. The next ten years were
to see this issue brought frequently before the courts. In addition
it was to become clear that the permit issue had not been entirely
settled by Hague v. CIO.
28. CHAFEE, supra note 10, at 422.
29. Quoted in CHAFEE, supra note 10, at 426.
30. Hague v. CIO, 307 U.S. 496, 532 (1939).
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After Hague v. CIO
One of the cases which presented an interesting precedent was
Cantwell v. Connecticut.3 1 The seeming paradox of this case was
that, while it struck down a discretionary permit ordinance, and
established that strong language in defense of religious and politi-
cal beliefs could not constitute breach of the peace, it also con-
tained a definition which was used in succeeding cases to support
a less libertarian position. Justice Roberts' definition of breach of
the peace included the following sentences:
The offense known as breach of the peace embraces a great
variety of conduct destroying or menacing public order and tran-
quillity. It includes not only violent acts but acts and words likely
to produce violence in others.3 1
These sentences were to be used to support the proposition that
anything likely to arouse hostility could be labelled a breach of the
peace. This, together with the Court's statement in Chaplinsky v.
New Hampshire3 3 that "fighting words" did not merit constitu-
tional protection, gave some judges the impression that anything
which might possibly arouse anger could be made illegal.
Much of the freedom of speech law in the 1940's was made in
cases dealing with either the Jehovah's Witnesses or labor unions.
Both groups had enough enemies to make a hostile audience a real
possibility in almost any situation. One of these occasions arose in
Iowa in 1946. The Witnesses were holding a summer campaign in
the area of Lacona, Iowa. Several incidents had arisen where mem-
bers of that group had been attacked by veterans' organizations
and other local groups or individuals. In spite of what appeared to
be a real effort by the mayor of the city to quiet down local animos-
ity, incident after incident occurred. The Witnesses finally planned
a large rally for a summer Sunday in a city park. The mayor
decided that such a meeting would be very dangerous, and on that
day blockaded all roads leading into the city. The meeting of the
Jehovah's Witnesses was prevented. The Witnesses, however, have
not been reluctant to fight their battles in the courts, and accord-
ingly sought an injunction to prevent future action of this type. The
resulting decision was a strong statement against the ability of a
hostile audience to prevent the appearance of any speaker. The
district court decided in favor of the town officials.34 After discuss-
31. 310 U.S. 296 (1940).
32. Id. at 308.
33. 315 U.S. 568 (1942).
34. Sellers v. Johnson, 69 F. Supp. 778 (S.D. Ia. 1946).
1973]
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ing the dangerous psychology of a mob, the Judge concluded that
there was enough chance of a serious situation arising to justify
refusing to allow the Witnesses to hold their meetings.
The Court of Appeals, however, came to a different conclusion,
revealing, in fact, some surprise at the lower court's decision. 5
The court quoted with apparent approval the amicus brief of the
American Bar Association in Hague v. CIO:
"To 'secure' the rights of free speech and assembly against
'abridgment', it is essential not to yield to threats of disorder.
Otherwise these rights of the people to meet and of speakers to
address the citizens so gathered, could not merely be 'abridged'
but could be destroyed by the action of a small minority of
persons hostile to the speaker or to the views he would be likely
to express."3
In the judgment of the circuit court it was not necessary to decide
whether the circumstances could ever be such that local officials
would be justified in denying a group the exercise of their constitu-
tional rights.37
It is interesting to note that, in this case, the lower court, the
one closest to the scene, ruled in favor of the local officials, while
the court further removed from the area did not see the law and
order problem as controlling the case. This kind of division seems
somewhat characteristic of the development of the law in this area.
The decision by the circuit court became a supporting case for
those who would say that a hostile audience should never be
granted veto power.
However, the complexity of the problem is in no way dimin-
ished. One commentator drew a comparison between this case and
that of the violent public political meetings in Europe immediately
prior to World War I1.3 A case in which the situation might have
35. The Theory that a group of individuals may be deprived of their constitu-
tional rights of assembly, speech and worship if they have become so unpopular with,
or offensive to, the people of a community that their presence in a public park to
deliver a Bible lecture is likely to result in riot and bloodshed is interesting but
somewhat difficult to accept. Under such a doctrine, unpopular political, racial and
religious groups might find themselves virtually inarticulate. Certainly the funda-
mental rights to assemble, to speak, and to worship cannot be abridged merely
because persons threaten to stage a riot or because peace officers believe or are afraid
that breaches of the peace will occur if the rights are exercised.
Sellers v. Johnson, 163 F.2d 877, 881 (1947).
36. Id.
37. Id. at 881-82.
38. Recent Cases, Constitutional Law-Freedom of Speech, 61 HARV. L. REv. 538-39
(1948).
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appeared to be that serious, at least to local officials, arose the next
year in Terminiello v. Chicago.9 An unfrocked priest, advertised
as "the Father Coughlin of the South", had been invited to speak
under the auspices of Gerald L. K. Smith in the city of Chicago.
Invitations and complimentary tickets were sent out to people
thought to support the anti-Jewish ideas of Father Terminiello. At
the time of the speech it was estimated that there were from 800
to 1000 people inside the auditorium, mostly friendly to the
speaker and his views. There were apparently close to an equal
number outside the building, mostly antagonistic to Father Termi-
niello and Gerald L. K. Smith. Those outside were trying to break
down the doors. Windows were broken, a stench bomb was thrown,
and several people were injured. During the midst of this, Father
Terminiello gave a speech in which he referred to the people out-
side as "scum". Neither his language nor his ideas could be classi-
fied as moderate or rational. Eventually he was arrested and con-
victed for disturbing the peace. Two state appellate courts reviewed
the decision of the trial court, and both agreed that the speaker's
conviction should be affirmed.
Terminiello appealed the decision to the Supreme Court, which
reversed the state court decision in a very interesting maneuver.
Justice Douglas, delivering the opinion of the Court, said that, in
the instructions to the jury, the trial judge had stated that the jury
should find Father Terminiello guilty if there were evidence that
his words were of the kind that "stirs the public to anger, invites
dispute, brings about a condition of unrest, or creates a disturb-
ance. . . ."I' Douglas declared that the kind of speech described
by those words was not the kind that could be used to convict a
man of breach of the peace, and that therefore, since it was possible
that Terminiello had been convicted on the basis of this charge, the
entire conviction was void.
There were three dissents to the opinion, among which Justice
Jackson's is probably the best known. Citing Chaplinsky v. New
Hampshire and Cantwell v. Connecticut, he indicated regret that
the wholesome principles of those cases had been abandoned. 1
After a lengthy and eloquent exposition of his fears that local
police forces were being disarmed, Jackson concluded that:
This Court has gone far toward accepting the doctrine that civil
liberty means the removal of all restraints from these crowds and
39. 337 U.S. 1 (1949).
40. Id. at 3.
41. Id. at 27.
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that all local attempts to maintain order are impairments of the
liberty of the citizen. The choice is not between order and liberty.
It is between liberty with order and anarchy without either. There
is danger that, if the Court does not temper its doctrinaire logic
with a little practical wisdom, it will convert the constitutional
Bill of Rights into a suicide pact."
One author commented on the substance of the decision:
The opinion is the clearest Supreme Court utterance squarely
on the right of speakers threatened by hostile persons. Whether
the police can take the easy way out by jailing the speaker instead
of disciplining a threatening crowd deserved a new Supreme
Court consideration. The Terminiello case put the weight of the
Constitution with the better cases of several jurisdictions."
Those "better cases of several jurisdictions" included Sellers v.
Johnson, Dearborn Publishing Company v. Fitzgerald, Near v.
Minnesota, and the old English case of Beatty v. Gilbanks.44
Another commentator contrasted majority and dissent in
Terminiello as follows:
[The] implications of the Terminiello case, emphasizing the deli-
cacy of the problem involved, point up the fact that perhaps the
safest way for a democratic people to solve this problem, is to
have the law direct its punitive force against the potential rioters
and not against the speaker. . . . It should be noted that the
Jackson dissent in fact advocates conviction on a new theory, not
clearly expressed, but certainly more broad than anything ever
sanctioned by the Court heretofore; it is a theory that tends to
condition the right to speak on the hostility demonstrated by the
speaker's adversaries.45
That comment was an important one, although this writer
would say it overstated the facts. It at least gave the impression
that the prevailing theory was that a hostile audience could not
silence a speaker. That this was not true became clear with the
1951 case of Feiner v. New York.46 The facts of the case are
described in the Supreme Court opinion:
On the evening of March 8, 1949, petitioner Irving Feiner was
42. Id. at 37.
43. Frank, The United States Supreme Court: 1948-1949, 17 U. CHI. L. REV. 27-28
(1949).
44. Id. at 28.
45. Note, Constitutional Law-Unconstitutional Abridgement of Free Speech by Mu-
nicipal Ordinance, 24 N.Y.U. L. REV. 891, 893 (1949).
46. 340 U.S. 315 (1951).
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addressing an open-air meeting at the corner of South McBride
and Harrison Streets in the City of Syracuse. At approximately
6:30 P.M., the police received a telephone complaint concerning
the meeting, and two officers were detailed to investigate. One
of these officers went to the scene immediately, the other arriving
some twelve minutes later. They found a crowd of about seventy-
five or eighty people, both Negro and white, filling the sidewalk
and spreading out into the street. Petitioner, standing on a large
wooden box on the sidewalk, was addressing the crowd through
a loud-speaker system attached to an automobile. Although the
purpose of his speech was to urge his listeners to attend a meeting
to be held that night in the Syracuse Hotel, in its course he was
making derogatory remarks concerning President Truman, the
Mayor and other local political officials.47
Apparently this language irritated some members of the crowd.
Someone complained to the police, and at least one person threat-
ened to remove the speaker if the policeman did not stop him from
speaking. Feiner was arrested and convicted of disorderly conduct.
The United States Supreme Court upheld the state court's deci-
sion.4" Chief Justice Vinson declared for the majority:
The language of Cantwell v. Connecticut. . .is appropriate
here. "The offense known as breach of the peace embraces a
great variety of conduct destroying or menacing public order and
tranquility. It includes not only violent acts but acts and words
likely to produce violence in others."49
The Chief Justice made a slight qualification, however, as he
added:
We are well aware that the ordinary murmurings and objections
of a hostile audience cannot be allowed to silence a speaker, and
are also mindful of the possible danger of giving overzealous
police officials complete discretion to break up otherwise lawful
meetings. 0
47. Id. at 317.
48. People v. Feiner, 300 N.Y. 391, 91 N.E.2d 316 (1950). There the court stated:
We recognize, however, that the State must protect and preserve its existence, and
unfortunate as it may be, the hostility and intolerance of street audiences and the
substantive evils which may flow therefrom, are practical facts of which the courts
and the law enforcement officers of the State must take notice. Where, as here, we
have a combination of an aroused audience divided into hostile camps, an actual
interference with traffic and a speaker who is deliberately agitating and goading the
crowd and the police officers to action, we think a proper case has been made out,
under our State and Federal Constitution, for punishment.
49. 340 U.S. at 320.
50. Id.
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He concluded, however, that, in this case, the danger was more
than the ordinary murmurings and objections of a hostile audience.
Justice Black, in dissent, eloquently objected to the Court's
accepting the trial judge's description of the factual situation. That
description, according to Justice Black, had been based entirely on
the testimony of the prosecution. The Justice found no evidence
of a clear and present danger, and thought that the conviction of
Feiner had made a mockery of the First and Fourteenth Amend-
ments. He concluded with an indictment of the policemen present
at the scene:
I reject the implication of the Court's opinion that the police
had no obligation to protect petitioner's constitutional right to
talk. The police of course have power to prevent breaches of the
peace. But if, in the name of preserving order, they ever can
interfere with a lawful public speaker, they must first make all
reasonable effort to protect him. Here the policeman did not even
try to protect petitioner.51
There were some who thoroughly approved the decision as a
confirmation of society's right to law and order. 5 Professor
Schwartz, in his book The Supreme Court,53 revealed the other
side of the American character when he wrote:
The weakness of the Feiner decision, even if one agrees that the
police can act against those who use speech to commit breaches
51. Id. at 326.
52. See, e.g., Comment, Constitutional Law-Municipal Control of Public Streets and
Parks as Affecting Freedom of Speech and Assembly, 49 MICH. L. REV. 1198-99 (1951):
The Feiner decision represents a long-awaited and much-needed trend away
from the Court's over-solicitude in protecting the individual in the exercise of his
First Amendment rights. The Supreme Court has been so zealous of late in defending
the individual from the encroachments of government that it has left the mass of
individuals-society-a helpless prey to the vagaries of a few. A reversal of Feiner's
conviction, for example, would have tied the hands of municipal peace officers to
cope effectively with the problem of possible disorder. As it is doubtful that even a
trial judge can put himself in the place of the officer confronted with the possibility
of imminent rioting, so it is true of the Supreme Court, there being substantial
evidence in the record to support the officer's actions.
Perhaps the Feiner decision means that the Supreme Court will reconsider the
extreme stand it has taken in other civil liberties decisions. It is submitted that the
Supreme Court went too far in not deciding Lovell v. Griffin, Douglas v. City of
Jeannette, Saia v. New York and Cantwell v. Connecticut, among others, entirely
on their facts. The individual should be completely free in his own home as well as
on the public streets from the annoyance of religious proselytizing or political har-
anguing. . . . If the Feiner decision is evidence that the Supreme Court is adopting
a more reasonable attitude toward the problem of free speech, this writer welcomes
the change.
53. New York, 1957.
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of the peace, lies in the implication that, not the words or the
intent of the speaker, but the effect on his audience can make him
guilty of a breach of the peace. But this gives an audience, or any
part of it, an easy means to suppress a speaker with whom it
disagrees. Any group which wishes to silence a speaker can create
a disturbance in the audience, and that will justify the police in
stopping the speaker. 4
It is difficult to reconcile the rulings in the Terminiello and
Feiner cases. In the earlier case, the Court seemed to go out of its
way to find a method for overruling the lower courts. In the Feiner
case, it accepted without much question the interpretation given
the situation by the lower courts. The Terminiello situation ap-
pears, from a reading of the facts, to have been more explosive
than that involved in Feiner. The only obvious distinction is that
the Chicago speech was given in a private hall, while Feiner spoke
on the public streets. This factor may have entered into the
decision.
The situation was further confused by another Supreme Court
decision of the same period, Kunz v. New York. 5 Kunz was a
Baptist minister who had been refused a permit to speak on the
streets of New York. The refusal had been based on his previous
performances in which he had ridiculed members of other religious
bodies, particularly the Jews. Kunz spoke without the permit and
was convicted for his actions. The Supreme Court reversed his
conviction on the ground that the ordinance, which granted discre-
tionary power to an official, was invalid as a prior restraint on the
exercise of First Amendment rights. Justice Jackson, in dissent,
contended that the ordinance was not invalid in this instance be-
cause, in his view, the Chaplinsky doctrine of "fighting words"
would exclude the kind of speech given by Kunz from constitu-
tional protection. It is interesting to note here Professor O'Neil's
comment that the Chaplinsky precedent has seldom been used in
the nearly thirty years since it has been on the books."
Justice Jackson also objected to the Court's striking down of
permit ordinances by ruling that they did not contain standards for
enforcement, and in doing so, struck what is most likely the essence
of the problem. Jackson wrote:
Of course, standards for administrative action are always desira-
ble, and the more exact the better. But I do not see how this
54. Id. at 246.
55. 340 U.S. 290 (1951).
56. O'NEIL, supra note 8, at 42.
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Court can condemn municipal ordinances for not setting forth
comprehensive First Amendment standards. This Court has
never announced what those standards must be, it does not now
say what they are, and it is not clear that any majority can agree
on them. In no field are there more numerous individual opinions
among the Justices. The Court as an institution not infrequently
disagrees with its former self or relies on distinctions that are not
very substantial. . . . It seems hypercritical to strike down local
laws on their faces for want of standards when we have no stan-
dards.-"
The members of the Court do not usually agree on standards;
academicians and the general population cannot agree on those
standards, and even if some kind of theoretical agreement were
possible, it is extremely difficult to make those standards concrete
enough to be successfully applied to actual situations. The danger
of the hostile audience appears more or less threatening in propor-
tion to the distance from the scene. That fact makes the solution
of the problem especially difficult.
One commentator synthesized the decisions in the Feiner and
Kunz cases thus:
The Supreme Court of the United States in Kunz v. New York
and Feiner v. New York, two recent decisions handed down on
the same day, seemingly indicates that while a speaker's adver-
saries may not in advance cause the prevention of a meeting, they
may force its arrestment once begun.5"
At this point, then, it seemed to be clear that cities could not
refuse to give permits on the basis of possible disorder created by
opponents of the sponsoring group. It was not as clear to what
extent the court would uphold the rights of a speaker as opposed
to the duties of law enforcement officials once the speech had
begun. That part of the problem would receive ample attention
from the courts in the next ten years.
Civil Rights and Anti-War Protesters
Beginning in the late 1950's, the courts and the nation were
faced with a serious situation involving a hostile audience. This
situation arose with the attempts of Negroes to assert their civil
rights. Perhaps few audiences were so clearly hostile as those which
57. 340 U.S. at 308-09.
58. Note, Constitutional Law-Free Speech and the Hostile Audience, 26 N.Y.U. L.
REV. 494 (1951).
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watched Southern Negroes try to integrate schools, parks, librar-
ies, and restaurants. The televised views of white women viciously
heckling black children, or police dogs jumping for the throats of
black demonstrators amply'demonstrated that hostility. The ques-
tion was put in this manner by Harry Kalven:
Will the Constitution require that in the South the police go
down with the Negro speakers? Or will the Court permit the
South one gigantic hecklers' veto?59
The Court answered this question in the case of Cooper v.
Aaron."0 The school board of the Little Rock, Arkansas Public
Schools had asked for a two and one-half year delay to integrate
their schools. They claimed that the situation caused by Governor
Faubus' calling in of state troops to prevent integration had so
inflamed the population that law and order would be difficult to
maintain. The Court replied:
The constitutional rights of respondents are not to be sacrificed
or yielded to the violence and disorder which have followed upon
the actions of the Governor and the Legislature. As this Court
said some 41 years ago in an unanimous opinion in a case involv-
ing another aspect of racial segregation: "It is urged that this
proposed segregation will promote the public peace by prevent-
ing race conflicts. Desirable as this is, and important as is the
preservation of the public peace, this aim cannot be accom-
plished by laws or ordinances which deny rights created or pro-
tected by the Federal Constitution," Buchanan v. Warely, 245
U.S. 60, 81. Thus law and order are not here to be preserved by
depriving the Negro children of their constitutional rights. 1
The state courts did not always see things in the same manner.
In 1961, the Court of Appeals of Maryland affirmed the conviction
of several individuals including one Negro who had tried to inte-
grate a white amusement park. The decision is important chiefly
because of the definition of disorderly conduct used. The Court, in
upholding the conviction, defined disorderly conduct as "the doing
or saying, or both, of that which offends, disturbs, incites, or tends
to incite a number of people gathered in the same area."6 The
court also accepted another definition of the crime as conduct "of
such a nature as to affect the peace and quiet of persons who may
59. KALVEN, supra note 7, at 141.
60. 358 U.S. 1 (1958).
61. Id. at 16.
62. Drews v. State, 224 Md. 186, .- , 167 A.2d 341, 343-44 (1961).
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witness the same and who may be disturbed or provoked to resent-
ment thereby." 3
The Supreme Court came close to, but did not find it necessary
to reach, the issue of whether the hostility generated by the re-
sponse of a Southern crowd to an otherwise lawful Negro demon-
stration could make it possible to stop the demonstration. "4 The
decision was made that there was no evidence of disorderly con-
duct. That same year a District Court was presented with the
problem of a group of freedom riders harrassed by the Ku Klux
Klan. The court decided that the situation was dangerous enough
to necessitate an injunction against the Ku Klux Klan, and a re-
straining order against the Freedom Marchers.65
In 1963, however, when the city of Memphis wanted a delay in
the order to integrate their public parks, the Supreme Court ruled:
Constitutional rights may not be denied simply because of hostil-
ity to their assertion or exercise.6
The same year the Court also ruled, in Wright v. Georgia,7 that
several young blacks could not be evicted from a public park sim-
ply because there was a possibility of disorder. Chief Justice War-
ren declared that
[t]he possibility of disorder by others cannot justify exclusion of
persons from a place if they otherwise have a constitutional right
to be present.66
In a third case during that same year, the doctrine was finally
applied directly to First Amendment rights, when the Supreme
Court reversed the conviction of demonstrators in the case of
Edwards v. South Carolina.9 The crowd surrounding the black
marchers was apparently relatively peaceful, but Justice Stewart in
the opinion for the Court noted:
.. . they were convicted upon evidence which showed no more
than that the opinions which they were peaceably expressing were
sufficiently opposed to the views of the majority of the com-
munity to attract a crowd and necessitate police protection.
63. Id. at 344.
64. Garner v. Louisiana, 368 U.S. 157 (1961).
65. United States v. U.S. Klans, Knights of Ku Klux Klan, Inc., 194 F. Supp. 897
(M.D. Ala. 1961).
66. Watson v. Memphis, 373 U.S. 526, 535 (1963).
67. 373 U.S. 284 (1963).
68. Id. at 293.
69. 372 U.S. 229 (1963).
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The Fourteenth Amendment does not permit a state to make
criminal the peaceful expression of unpopular views."
Justice Clark dissented, arguing that Feiner was controlling since
there was a large crowd and two hundred demonstrators. He re-
minded the Court of Justice Frankfurter's dictum in Feiner that
there is no constitutional principle that says that, whatever the
situation, the police must proceed against the crowd and not
against the speaker.71
In 1964, the Fifth Circuit Court of Appeals reversed a district
court decision which had affirmed the conviction of several black
department store picketers. In so doing, the court of appeals
stated:
Peaceful picketing for the object of eliminating racial discrimina-
tion in department stores open to the general public is a right
embraced in free speech under the First Amendment . . . . Of
course, it should be added, that those claiming these rights are
entitled to police protection throughout the course thereof. 2
The United States district court made the same ruling in 1965 in
regard to the march from Selma to Montgomery, Alabama. 3 Not
only would the right to march not be infringed upon, but it would
be protected by the police.
Justice Fortas in Brown v. Louisiana74 and Justice Goldberg in
Cox v. Louisiana75 both refused to consider the threat of disorder
an adequate reason for conviction if that threat arose from hostile
spectators.
Two additional district court cases, both from Alabama, again
indicated that the courts would not allow the South a gigantic
70. Id. at 237.
71. Id. at 244-45.
72. Kelly v. Page, 335 F.2d 114, 119 (5th Cir. 1964).
73. Williams v. Wallace, 240 F. Supp. 100 (M.D. Ala. 1965).
74. 383 U.S. 131 (1966).
75. 379 U.S. 536 (1965). Justice Goldberg stated:
It is virtually undisputed, however, that the students themselves were not violent and
threatened no violence. The fear of violence seems to have been based upon the
reaction of the group of white citizens looking on from across the street. One state
witness testified that "he felt the situation was getting out of hand" as on the
courthouse side of St. Louis Street "were small knots or groups of white citizens who
were muttering words, who seemed a bit agitated." A police officer stated that the
reaction of the white crowd was not violent, but "was rumbling." Others felt the
atmosphere became "tense" because of "mutterings," "grumbling," and "jeering"
from the white group. . . . Conceding this was so, the "compelling answer. . . is
that constitutional rights may not be denied simply because of hostility to their
assertion or exercise."
Id. at 550-51.
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hecklers' veto. In Houser v. HilF and Cottonreader v. Johnson77
the courts ruled against the hostile audience. In Cottonreader,
Judge Johnson cited all of the previously mentioned racial cases
and concluded:
Thus, the threat of violence or public hostility to the views of
those exercising First Amendment liberties does not of itself jus-
tify denial of the right, but rather is grounds for injunctive re-
lief.
78
The opinion strongly emphasized that police officials cannot make
suppression of free speech and assembly
• . . an easy substitute for the performance of their duty to
maintain order by taking such steps as may be reasonably neces-
sary and feasible to protect peaceable, orderly speakers, march-
ers or demonstrators in the exercise of their rights against violent
or disorderly retaliation or attack at the hands of those who may
disagree and object.79
The same result was reached in the case of NAACP v.
Thompson,8" when the Fifth Circuit Court overruled the decision
of the district court and decided that city officials had used every
possible excuse to interfere with the activities of the NAACP.
In these cases involving Negro protest and a hostile audience,
the courts, especially the Supreme Court, have upheld the rights
of the Negroes. While there has been a tendency for the state and
sometimes the lower federal courts to side with local officials, these
situations have usually been reversed by a higher appellate court
or the Supreme Court. In the racial issue, the Supreme Court
seems to have truly become the conscience of the nation. There has
been a tendency to agree with the judge who said:
. . . the extent of a group's constitutional right to protest peacea-
bly and petition one's government for redress of grievances must
be, if our American Constitution is to be a flexible and "living"
document, found and held to be commensurate with the enormity
of the wrongs being protested and petitioned against.8'
Another group which has received substantial protection from
the courts, as long as their protests have been conventional and
76. 278 F. Supp. 920 (M.D. Ala. 1968).
77. 252 F. Supp. 492 (M.D. Ala. 1966).
78. Id. at 497.
79. Id.
80. 357 F.2d 831 (5th Cir. 1966).
81. 240 F. Supp. 100, 108 (M.D. Ala. 1965).
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have not involved the desecration of national symbols, has been the
anti-war protesters. In Hurwitt v. City of Oakland,12 for example,
the courts ruled in favor of war protesters and against the City of
Oakland, which had consistently refused to issue permits for dem-
onstrations. In this instance there was a history of harassment
from Hell's Angels and other hostile groups. The district court
said:
It is also well established that peaceful, orderly expressions of
views-through marches, demonstrations or otherwise-cannot
be prohibited, or otherwise interfered with, merely because the
views expressed may be so unpopular at the time as to stir the
public to anger, invite dispute, and thus create, or appear to the
public authorities or police to create, unrest or even disturb-
ance.u
Three years later the United States District Court for Eastern
Pennsylvania ruled that peace officers could not arrest hippies who
had taken to hanging out in a park adjacent to a wealthy residential
area. The judge ruled that
[t]he right of free speech and assembly may not be abridged,
even if the speakers are so unpopular as to give rise to fears of
possible violence. . . .And of course, the use of a public park
may not be denied merely because the governing body disap-
proves of the views or objectives of those barred.u
This issue of the hecklers' veto in relation to protesters was
recently reached by the Supreme Court in Bachellar v. Maryland."5
In Bachellar the protesters had been convicted in the trial court on
the general verdict of disorderly conduct. The state appellate court
had used the Drews interpretation of disorderly conduct and had
found the conviction reasonable, and that, since the behavior of the
protesters was nonverbal, stricter controls could be used. It
added: "We are unaware of any tenet of law which requires the
State law enforcement facilities to stand impotently aside, while
disruption and strife reign in the streets in the guise of protected
activity ... "I'
The Supreme Court felt differently, however, and reversed the
decision. In the instructions to the jury one sentence authorized the
82. 247 F. Supp. 995 (N.D. Cal. 1965).
83. Id. at 1001.
84. Hughes v. Rizzo, 282 F. Supp. 881, 885 (E.D. Pa. 1968).
85. 397 U.S. 564 (1970).
86. Bachellar v. State, 3 Md. App. 626, - 240 A.2d 623, 629 (1968).
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jury to convict if they found that the defendants had engaged in
"the doing or saying or both of that which offends, disturbs, incites
or tends to incite a number of people gathered in the same area. '87
The Court ruled that, since it was possible that the protesters had
been convicted because of the reaction from the hostile onlookers,
their entire conviction must fall. In late 1971 the Supreme Court
also held that a Cincinnati ordinance making it a criminal offense
for three or more persons to assemble on a sidewalk and "conduct
themselves in a manner annoying to passersby" was unconstitu-
tional.8" The opinion made it clear that a constitutional right could
not be denied because the exercise of such a right may be annoying
to some people. In April of 1972 a federal court of appeals ruled
that the head of the Nazi party had a right to hold public rallies
in Chicago parks,89 and the playing of "Dixie" was allowed by
another court of appeals in St. Louis in January of this year in spite
of hostile reactions of black students." However, during the same
period a scheduled debate on race, heredity and intelligence was
cancelled in Chicago after chanting hecklers began scuffling with
the police. Thus it would appear that prior restraint is not usually
allowed in cases where a hostile reaction is expected, but that at
least in practice a speaker may be stopped if that hostile action
does indeed occur. This is the problem that Professor O'Neil states
has never really been faced by the Supreme Court, and it remains
a difficult problem "morally and politically as well as legally."92
CONCLUSION
It was suggested earlier that the courts reflect our society, and
that problems which divide society also divide the judicial system.
One of those problems is the struggle between liberty and order.
It is submitted that the division between those who would support
either one at the expense of the other has been illustrated in the
courts' reaction to the problem of the hostile audience. Examples
of this occurred in almost every case considered. American society
is ambivalent on this issue. That ambivalence is reflected in the
judicial process.
87. 397 U.S. at 565.
88. Coates v. City of Cincinnati, 402 U.S. 611 (1971).
89. Collin v. Chicago Park District, 460 F.2d 746 (7th Cir. 1972).
90. N.Y. Times, January 16, 1972, § , at , col.
91. Milwaukee Journal, March 23, 1972, § 1, at 28, col.
92. O'NEIL, supra note 8, at 41.
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Another factor which was illustrated in this essay was the diffi-
culty of putting the guarantees of the Constitution into workable
form. Justice Jackson pointed out that it was unreasonable for the
courts to strike down statutes for lack of standards when the Court
itself had no standards. Not only is this a problem of disagreement
as to what the standards should be, but of finding a way to word
those standards so that they have concrete meaning when applied
to a particular situation.
Professor Harry Kalven has written about the problem of the
hostile audience with special reference to the Negro in the South.
Kalven is largely responsible for the origination of the term "heck-
lers' veto". The fact that he has discussed the problem without
proposing a specific solution was noted by Alfred Kamin in his
article on residential picketing. 3 That it is difficult to propose
such a specific solution is obvious. One author94 divided speakers
into those who want to communicate ideas and those who want to
promote disorder, and audiences into those who are honestly en-
raged by the speech, and those who have a preconceived intent to
create disturbance. The author then drew up a set of criteria which
serves to illustrate why the practical handling of the hostile audi-
ence is difficult. If the speaker intends to create disorder, the
speech should be prohibited. On the other hand, if the speaker
desires to communicate his ideas, and the audience intends to cre-
ate disorder, the speech should be permitted. If the speaker wants
to communicate his ideas and the audience is genuinely aroused,
the speech should be permitted if it is thought that such a speaker
may not be held responsible for the intolerance of his audience.
Such a speaker may be prohibited from speaking, however, at least
where he knows of the danger of riot, if there is a tendency to feel
that the preservation of order should prevail over the right to
speak. Even the most well-intentioned law enforcement official
would have considerable difficulty applying such criteria to an
93. Kamin, Residential Picketing and the First Amendment, 61 Nw. U.L. REV. 219-
20 (1966). Kamin wrote:
Professor Kalven discusses, but proposed no solution for, what he calls the "heckler's
veto" problem, which is really a crowd-handling problem. This phrase is intriguing
and was relied upon by the Supreme Court in an opinion delivered while this article
was being written. . . . But so apt a phrase as "heckler's veto" may quickly become
a substitute for thought. There are circumstances when the requirements of com-
munity order may necessitate the arrest of the speakers or the marchers, rather than
of the members of the crowd who would do them violence for otherwise protected
and privileged activity.
94. Note, Freedom of Speech and Assembly: The Problem of the Hostile Audience, 49
COLUM. L. REV. 1118 (1949).
1973]
MARQUETTE LA W REVIEW
actual problem. They involve so many value judgments that almost
any result could be expected. A local police officer or local mayor
and a Supreme Court Justice may disagree as to whether a given
situation should be defined as an emergency. Professor Fellman of
the University of Wisconsin summarized the situation:
There is no ready and easy solution to the problem of the hostile
audience. The state has an incontestable duty to preserve order
by controlling mobs; but it is unthinkable that the right to hold
a public meeting should be determined by the least tolerant peo-
ple in the community.95
After discussing the various kinds of speakers and audiences, Fell-
man concluded:
Since in concrete cases the outcome depends upon the facts, great
weight must be given to the judgment of those who bear the
initial responsibility for ascertaining the facts. But if police offi-
cers are not well selected and properly trained to understand the
nature of the citizen's constitutional rights, these rights may be
crushed under the weight of the presumption in favor of the
regularity of official actions.9"
Former Justice Fortas viewed the Constitution as attempting
to accommodate two conflicting values: the need for freedom to
speak and the necessity of maintaining law and order. He sug-
gested that the precise facts in each situation should determine
whether the particular protest or activity is within the shelter of the
First Amendment.9" In light of the cases reviewed in this essay, it
is submitted that this "suggestion" says little at all helpful to the
solution of a problem which may be becoming our most important
First Amendment issue.
This writer would argue that there are two types of heckling.
One type has some value:
Audience activities, such as heckling, interrupting, harsh
questioning, and booing, even though they may be impolite and
discourteous, can nonetheless advance the goals of the First
Amendment. For many citizens such participation in public
meetings, whether supportive or critical of the speaker, may con-
stitute the only manner in which they can express their views to
a large number of people; the Constitution does not require that
the effective expression of ideas be restricted to rigid and prede-
95. Fellman, Constitutional Right of Association, 1961 Supreme Court Review 100-01.
96. Id. at 101.
97. A. FORTAS, CONCERNING DISSENT AND DISOBEDIENCE 17 (1968).
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termined patterns. . . . A cogent remark, even though rudely
timed or phrased, may "contribute to the free interchange of
ideas and the ascertainment of truth." . . . The First Amend-
ment contemplates a debate of important public issues. . . ; its
protection can hardly be narrowed to the meeting at which the
audience must passively listen to a single point of view. The First
Amendment does not merely insure a marketplace of ideas in
which there is but one seller ...
The very possibility of adverse audience reaction may aid in
the correction of evils which would otherwise escape opposition.
Government officials might attempt to advance a partisan politi-
cal cause by forcing the audience at a publicly financed event,
such as a display of fireworks, to listen first to speakers of a
particular persuasion. . . . An astute and disputatious audience
could deter such practices. Although a public official usually
occupies a far better position than the ordinary citizen to publi-
cize his views by the communications media, those who disagree
with such an official may be able to proclaim disagreement by
criticism to his face. Audience response, moreover, may force a
speaker to discuss a difficult issue that he may wish to avoid, or
to explain some past conduct that he hopes will be forgotten.
The public interest in an active and critical audience has long
been recognized. The heckling and harassment of public officials
and other speakers while making public speeches is as old as
American and British politics; here, as in Great Britain, such
protestant conduct has been thought to lie outside the realm of
legal regulation except in the most egregious of cases."
When the activity of a heckler reaches that point, however, the
second type of heckling exists and the speaker must be protected.
Thomas I. Emerson wrote:
Up to a point heckling or other interruption of the speaker may
be part of the dialogue. But conduct that obstructs or seriously
impedes the utterance of another, even though verbal in form,
cannot be classified as expression. Rather it is the equivalent of
pure noise. It has the same effect, in preventing or disrupting
communication, as acts of physical force. Consequently it must
be deemed action and is not covered by the First Amendment.
The speaker is entitled to protection from this form of interfer-
ence as from any other physical obstruction."
In such situations the decision must be made in favor of the
98, In re Kay, I Cal. 3d 930, _ 464 P.2d 142, 147-48, 83 Cal. Rptr. 686, 691-92
(1970).
99. T.I. EMERSON, THE SYSTEM OF FREEDOM OF EXPRESSION 338 (1970).
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speaker. It solves nothing to give law enforcement officials a list
of complicated criteria subject to individual interpretation; these
cannot be applied consistently nor can their application be fairly
evaluated by the courts. I would suggest that in all cases the
speaker's right to speak be the paramount right and that law en-
forcement officials take all steps necessary to protect that right. If
they do not, the burden of proof should be put on them to show
that there was no other conceivable way to maintain order. The
National Guard should be called out if necessary. This position is
an extreme one perhaps. The alternatives, however, are unaccepta-
ble. Professor Franklyn Haiman made this position clear when he
wrote:
How can such an extreme position be defended? Simply on the
grounds that any other course of action is to issue an invitation
to hostile audiences to veto the right of dissent whenever they
desire to do so. Only by the firmest display of the government's
intention to use all the power at its disposal to protect the consti-
tutional rights of dissenters will hecklers be discouraged from
taking the law into their own hands. To be sure, the temporary
costs may seem astronomical, but they may be nothing compared
to the costs that could be suffered in the long run through any
other course. This principle was clear to our national government
when it posted an army on the campus at the University of
Mississippi to insure that one man, James Meredith, was granted
his rights to enter and to remain at that institution. Its reverse
was equally clear when Governor Orval Faubus let it be known
(either out of conviction or desire) that the state's police power
could not cope with those who wished to block the entry of Negro
children to Central High School."'0
The problem is complex; the solution may be oversimplified.
However, the basic presumption on which this country must oper-
ate was stated in the opinion in Sellers v. Johnson:
Certainly the fundamental rights to assemble, to speak, and to
worship cannot be abridged merely because persons threaten to
stage a riot or because peace officers believe or are afraid that
breaches of the peace will occur if the rights are exercised."'
100. Haiman, supra note 9, at 108.
101. 163 F.2d 877, 881 (8th Cir. 1947).
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